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400T0341 SENATE HEAL TH AND HUMAN SERVICES
ENGROSSED NO. SB 15.1/232012

Introduced by: The Committee on Health and Human Services at the request of the
Department of Social Services

FOR AN ACT ENTITLED, An Act to revise certain provisions related to the treatment of
persons with mental illness, including consent to trestment.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. That § 27A-1-1 be amended to read as follows:

27A-1-1. Termsused in this title mean:

(1) "Administrator,” that person designated by the secretary of social services to
discharge the administrative functions of the Human Services Center including the
delegation of responsibilities to the appropriate Human Services Center staff;

(2) "Appropriate regiona facility,” a facility designated by the department for the
prehearing custody of an individual apprehended under authority of thistitle which
isasclose as possiblein theimmediate areato where the apprehension occurred; and
isno morerestrictive of mental, social, or physical freedom than necessary to protect
the individua or others from physical injury. In determining the least restrictive
facility, considerations shal include the preferences of the individual, the
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9. SB 15
environmental restrictiveness of the setting, the proximity of the facility to the
patient's residence, and the availability of family, legal and other community
resources and support;

"Center," the South Dakota Human Services Center;

"Chronicdisahility," acondition evidenced by areasonabl e expectation, based onthe

person's psychiatric history, that the person is incapable of making an informed

medical decision because of a severe mental illness, is unlikely to comply with

treatment as shown by a failure to comply with a prescribed course of treatment

outside of an inpatient setting on two or more occasions within any continuous

twelve month period, and, as a consequence, the person's current condition islikely

to deteriorate until it is probable that the person will be a danger to self or others;

"Co-occurring substanceusedisorder,” refersto personswho haveat | east onemental

disorder aswell as an alcohol or drug use disorder:;

"Danger to others," a reasonable expectation that the person will inflict serious
physical injury upon another person in the near future, dueto asevere mental illness,
as evidenced by the person's treatment history and the person's recent acts or
omissionswhich constituteadanger of seriousphysical injury for another individual.
Such acts may include a recently expressed threat if the threat is such that, if
considered in the light of its context or in light of the person's recent previous acts
or omissions, it is substantially supportive of an expectation that the threat will be

carried out;

5)(7) "Danger to self,”

(& A reasonable expectation that the person will inflict serious physical injury

upon himself or herself in the near future, due to a severe mental illness, as
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evidenced by the person's treatment history and the person's recent acts or
omissions which constitute a danger of suicide or self-inflicted serious
physical injury. Such acts may include arecently expressed threat if the threat
issuch that, if considered in the light of its context or in light of the person's
recent previous acts or omissions, it is substantially supportive of an
expectation that the threat will be carried out; or

(b) A reasonableexpectation of danger of seriouspersonal harminthenear future,
due to asevere mental illness, as evidenced by the person's treatment history
and the person's recent acts or omissions which demonstrate an inability to
provide for some basic human needs such asfood, clothing, shelter, essential
medical care, or personal safety, or by arrests for criminal behavior which
occur as aresult of the worsening of the person's severe mental illness;

6)(8) "Department,” the Department of Social Services,

A(9) "Essential medical care," medical care, that in its absence, a person cannot improve
or a person's condition may deteriorate, or the person may improve but only at a
significantly slower rate;

8)(10) "Facility director,” that person designated to discharge the administrative

functions of an inpatient psychiatric facility, other than the center, including
the delegation of responsibilitiesto the appropriate facility staff;

(11) "Incapacitated by the effects of alcohol or drugs," that aperson, as aresult of the use

of alcohol or drugs, isunconscious or the person'sjudgment is otherwise soimpaired

that the person is incapable of realizing and making arational decision with respect

to the need for treatment;

9(12) "Informed consent,” consent voluntarily, knowingly, and competently given
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-4 - SB 15
without any element of force, fraud, deceit, duress, threat, or other form of
coercion after conscientious explanation of al information that a reasonable
person would consider significant to the decision in a manner reasonably
comprehensible to general lay understanding;

"Inpatient psychiatricfacility,” apublic or privatefacility or unit thereof which
provides mental health diagnosis, observation, evaluation, care, trestment, or
rehabilitation whentheindividual resideson the premisesincludingahospital,
ingtitution, clinic, mental health center or facility, or satellite thereof. An
inpatient psychiatric facility may not include a residential facility which
functions primarily to provide housing and other such supportive services
when so designated by the department;

"Inpatient treatment,” mental health diagnosis, observation, evaluation, care,
treatment, or rehabilitation rendered inside or on the premises of an inpatient
psychiatric facility when the individual resides on the premises,

"Least restrictive treatment alternative,” the treatment and conditions of
treatment which, separately and in combination, are no more intrusive or
restrictive of mental, social, or physical freedom than necessary to achieve a
reasonably adequate therapeutic benefit. In determining the least restrictive
aternative, considerations shall include the values and preferences of the
patient, theenvironmental restrictivenessof trestment settings, the duration of
treatment, the physical safety of the patient and others, the psychological and
physical restrictiveness of treatments, the relative risks and benefits of
treatments to the patient, the proximity of the treatment program to the

patient'sresidence, and theavail ability of family and community resourcesand
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support;

13)(16) "Mental hedlth center,” any private nonprofit organization which receives
financial assistance from the state or its political subdivisions and which is
established or organized for the purpose of conducting aprogram approved by
the department for the diagnosi sand treatment, or both, of personswith mental
and emotional disorders,

417 "Next of kin," for the purposes of thistitle, the person's next of kin, in order
of priority stated, is the person’'s spouse if not legally separated, adult son or
daughter, either parent or adult brother or sister;

(18) "Outpatient commitment order," an order by the board committing a person to

outpati ent treatment, either foll owing acommitment hearing or upon astipul ation of

the parties represented by counsel;

(19) "Outpatient treatment," menta health diagnosis, observation, evaluation, care,

treatment or rehabilitation rendered inside or outside the premises of an outpati ent

program for the treatment of persons with mental, emotional, or substance use

disorders;

15)(20) "Physician,” any person licensed by the state to practice medicine or
osteopathy or employed by afederal facility within the State of South Dakota
to practice medicine or osteopathy;

(21) "Program director," the person designated to discharge the administrative functions

of an outpatient program for treatment of persons with mental, emotional, or

substance use disorders;

16)(22) "Resident,” "patient,” or "recipient,” any person voluntarily receiving or

ordered by a board or court to undergo evaluation or treatment;
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&EH(23) "Secretary," the secretary of the Department of Social Services,

18)(24) "Severemental illness," substantial organic or psychiatric disorder of thought,
mood, perception, orientation, or memory which significantly impairs
judgment, behavior, or ability to cope with the basic demands of life. Mental
retardation, epilepsy, other developmental disability, alcohol or substance
abuse, or brief periods of intoxication, or crimina behavior do not, alone,
constitute severe mental illness;

(25) "Treatment," a mental health diagnosis, observation, evaluation, care, and medica

treatment as may be necessary for the treatment of the person's mental illness or

rehabilitation;

(26) "Treatment order," an order by the board of mental illness, as part of an inpatient or

outpati ent commitment order, or asaseparate order by thecircuit court or board after

an inpatient or outpati ent commitment ordered by the board, that requires aprogram

of treatment as specified in thistitle.

Section 2. That § 27A-1-2 be amended to read as follows:

27A-1-2. A person is subject to involuntary commitment if:

(1) The person has a severe menta illness;

(2) Due to the severe mental illness, the person is a danger to self or others or has a

chronic disability; and

(3) Theindividuat person needs and is likely to benefit from treatment.
Section 3. That § 27A-1-3 be amended to read as follows:

27A-1-3. As used in this title, the term, *qualified mental health professional*, means a

physician licensed pursuant to chapter 36-4 or amember of one of the professionslisted tthts
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for—the—endorsement as follows who is in _good standing with any relevant licensing or

certification boards:

D
2

3)

(4)

()

(6)

(7)

A psychologist who is licensed to practice psychology in South Dakota;

A psychiatric nursewith amaster's degree from an accredited education program and
two years of supervised clinical experiencein amental health setting;

A certified social worker with amaster's degree from an accredited training program
and two years of supervised clinical experience in amenta health setting;

A person who has a master's degree in psychology from an accredited program and
two years of supervised clinical mental health experience and who meets the
provision of subdivision 36-27A-2(2);

A counselor whoiscertified under chapter 36-32 asalicensed professional counselor
--mental health; er

A counselor whoiscertified under chapter 36-32 asalicensed professional counsel or
and has two years of supervised clinical experience in amental health setting and
who is employed by the State of South Dakota or a mental health center-;_or

A therapist who is licensed under chapter 36-33 as a marriage and family therapist

with two years of supervised clinical experience in amental health setting.

Except as provided in § 36-4-20, each qualified mental health professional shall meet all

licensing and certification requirements promulgated by the State of South Dakotafor persons

engaged in private practice of the same profession in South Dakota. However, the private

practice licensure requirements for persons referred to in subdivisions (3) and (4} (6) do not

apply to those employed by the State of South Dakotaer, mental health centers, or organizations

that have aformal clinical supervision arrangement by an employed person who islicensed at
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the private practice level.

Section 4. That 8 27A-1-7 be amended to read as follows:

Tocomplete

examinations as part of the emergency commitment process, qualified mental health

professionals shall participatein training asrequired by the Department of Social Servicesprior

to serving in this capacity.

Section 5. That § 27A-1-8 be repealed.

Section 6. That 8 27A-1-9 be amended to read as follows:

27A-1-9. The Department of Social Servicesshall establish requirementsfor acompeteney-

based-endorsementfor—a training qualified mental health prefesstonal—and-procedures—+for

professionals on the emergency commitment process and their role regarding performing

examinations. The department may require ar-thitral-apptcationfee-and-arenewa-fee fees to
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cover the administrative costs associated with the erdorsement training. The department shall
implement this section by rules promulgated pursuant to chapter 1-26-by-Juty-1-1995.

Section 7. That § 27A-1-11 be repeal ed.

Section 8. That § 27A-4-14 be amended to read as follows:

27A-4-14. Any person committed to the South Dakota Human Services Center may be
transferred to the care of a veterans hospital, a mental health center, or a community-based
mental health program operated by the state if, in the judgment of the administrator of the
Human Services Center, the person would benefit from treatment received at the facility. The
transfer of the person and the commitment may only be made by mutual consent of beth

feetttiesoragencteseach facility, program, or agency. Theadministrator of the Human Services

Center shall furnish all appropriateinformation concerning the patient, with or without consent,
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to the receiving facility, program, or agency. All chargesfor treatment at the facility, program,

or agency shall be made in accordance with the provisions of thistitle.
Section 9. That § 27A-7-4 be amended to read as follows:
27A-7-4. The board of mental illness has jurisdiction over all applications or petitions for

involuntary commitment, for the treastment of any involuntarily committed person, or for the

safekeeping otherwise of persens any person subject to involuntary commitment within its
county, except in cases otherwise specially provided for. The board may issue subpoenas and

compel obediencethereto to any subpoena, and do any act of acourt necessary and proper inthe

premises for the purpose of discharging the duties required of it.

Section 10. That § 27A-7-9 be amended to read as follows:

27A-7-9. AH-members Each member of a board of mental illness are+egutred-to shall
participate in a training aned-certifteatronprogram as required by the Department of Social

Services prior to undertaking their duties—ane—at—teast—every-three—years-thereafter—he

mandatsancformstorsuchtramthg. Thetraining shall includetheduties, procedures, andrights

of any person coming before the board of mental illness.

Section 11. That § 27A-7-10 be amended to read as follows:
27A-7-10. Any person serving as a member of a county board of mental illness, whose

action regarding the applications or petitions for involuntary commitment, for the treatment of

any involuntarily committed person, or for the safekeeping otherwise of personrs any person

subject to involuntary commitment istaken in good faith, isimmunefromany civil liability that
might otherwise be incurred or imposed. The immunity from civil liability under this section
does not apply if injury results from gross negligence or willful or wanton misconduct.

Section 12. That § 27A-8-1 be amended to read as follows:
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27A-8-1. The facility director or administrator may receive as a voluntary patient any
thdividuat person eighteen years of age or older who understands the nature of voluntary
inpatient trestment, is capable of giving informed consent, and voluntarily executes awritten
application for admission, if the following requirements are met:

(1) If, after examination by a staff psychiatrist, the facility director or administrator
determinesthat theapplicantisclinically suitablefor inpatient treatment. Inthe event
of the unavailability of a staff psychiatrist, admission may be granted pending an
examination by a staff psychiatrist within one working day;

(2) A lessredtrictive treatment alternative isinappropriate or unavailable;

(3) The indivitdat personisin need of and will likely benefit from treatment which is
available at the facility;

(4) Therequirementsin 8§ 27A-8-15 have been met; and

(5) Theperson does not have medical needswhich are beyond the capacity of the center
or inpatient psychiatric facility.

If a person eighteen years of age or older voluntarily seeks admission to an inpatient
psychiatric facility without any element of force, duress, threat or other form of coercion and
the facility director or administrator determines, after the explanation required in 8 27A-8-15,
that the person isincapabl e of exercising an informed consent to the admission, the person may
be admitted upon exercise of a substituted informed consent by-aguardtan-or-atext-ef-kin in

accordance with 827A=8-18-or section 13 of this Act and § 27A-8-19.

Section 13. That chapter 27A-8 be amended by adding thereto a NEW SECTION to read
asfollows:
If aperson eighteen years of age or older presents for admission to an inpatient psychiatric

facility and meets the requirements set forth in subdivisions 27A-8-1 (1) to (3), inclusive, and
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(5), butthefacility director or administrator determinesthat the personisincapableof exercising
an informed consent to the admission, then the person may be admitted upon exercise of a
substituted informed consent:

(1) By aguardian previously appointed by the circuit court or by a limited guardian
previously appointed by the circuit court under an order of limited guardianship that
authorizesthe limited guardian to make health care decisions on the person's behalf;

(2) By an attorney-in-fact previously named in a written durable power of attorney,
pursuant to chapter 59-7, by the person presenting for admission, unless the power
of attorney specifically denies or limits the attorney-in-fact's power to so admit;

(3) By anext of kin, pursuant to chapter 34-12C, in accordance with § 27A-8-19; or

(4) By a declaration and power of attorney for mental health treatment, executed
pursuant to chapter 27A-16, according to its terms.

The person admitted by substituted informed consent isentitled to al rights accorded other

voluntary patients by this title, including those provided in § 27A-8-10.

Section 14. That § 27A-8-17 be amended to read as follows:

27A-8-17. Thirty days after the voluntary admission of a patient and every ninety days

thereafter, thefacility director or center administrator shall review the patient'srecord and assess
the need for continued admission. If continued admission is indicated, the facility director or
center administrator shall consult with the patient and request from the patient an oral and
written affirmation of hisinformed consent to continued admission. If a patient was admitted
upon the substituted informed consent ef-a-guardran-orfext-ofkin as provided in §27A-8-1

section 13 of this Act, and continues to be incapable of exercising an informed consent to

continued admission, asubstituted informed consent to continuing admission shall be obtained

from-the-guardian-ornext-of ki as provided in that section. The notification, request, and
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affirmation shall become part of the patient's record. A patient'shext-of kif's—orguardian's

failure to affirm his substituted informed consent to continued admission constitutes notice of

an intention to terminate inpatient treatment as provided in § 27A-8-10.

Section 15. That § 27A-8-18 be repealed.

Section 16. That § 27A-8-19 be amended to read as follows:

27A-8-19. The person's next of kin may exercise a substituted informed consent in
accordance with the requirements in 8 27A-8-15 for the sole purpose of admission to an
inpatient psychiatric facility or the center. Upon the exercise of such a substituted informed
consent, thefacility director or center administrator may admit the person asavoluntary patient
for a period not to exceed fourteen days if the criteria in subdivisions 27A-8-1(1) to (3),

inclusive, and (5), are met

admissienreguirecH§27A-8-15. During the fourteen-day admission period, the consenting

next of kin shat may file apetition in circuit court for an order authorizing the appointment of

the petitioner asquardian of the person for continuing the admission. If apetitionistimelyfiled,

admission of a nonobjecting person may continue until the court hearing. If a petition is not

filed, the person shall be discharged upon the expiration of the fourteen-day admission period.
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Section 17. That § 27A-10-9.1 be amended to read as follows:

27A-10-9.1. Upon completion of the hearing provided in § 27A-10-8, the Board-of-Mentat

Htressboard of mental illnessmay order theinvoluntary commitment of the personfor aninitial

period not to exceed ninety days if a magjority of the board finds by clear and convincing
evidence, supported by written findings of fact and conclusions of law, that:

(1) Theperson meetsthe criteriain § 27A-1-2;

(2) Theperson needsand islikely to benefit from the treatment which is proposed; and

(3  Thecommitment isto the least restrictive treatment alternative.

The board may commit the person to the Human Services Center or a veterans
administration hospital. The board may also commit the person to a private facility or an

outpatient treatment program, if that facility or program agrees to accept the commitment and

if the commitment will not result in liability to any county for the cost of treating such person.

If the above findings are not made, the board shall order that the person be released.
Following such release, the referring county shall provide the person with transportation to the
county where the person was taken into custody if the person chooses. The county ultimately
shown to be the county of residence shall reimburse the referring county for any transportation
costs. However, the provisionsof chapter 28-14 do not apply. If the board orderstheinvoluntary

commitment of the person, the board shall immediately notify the person and the person's



=

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-15- SB 15

attorney of the right to appeal pursuant to § 27A-11A-25.

Section 18. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read

asfollows:

If findings are made pursuant to § 27A-10-9.1 and an involuntary commitment is ordered,

then the board may, at the same hearing or at a subsequent hearing, consider any petitions for:

D)

(2)

The authority to administer psychotropic medication, electroconvulsive treatment,

and such other medical treatment as may be necessary for the treatment of the

person'smental illness, pursuant tothe provisionsof 8827A-12-3.13t027A-12-3.15,

inclusive, for the period specified in § 27A-12-3.16; and

For thetreatment of any co-occurring substance use disorder upon the petition of the

person's spouse or guardian, a relative, a physician, the administrator or facility

director of any approved treatment facility, or any other responsible person over the

age of eighteen, on the grounds that the person is an alcohol or drug abuser who

habitually lacks self-control as to the use of acoholic beverages or other drugs and

the person:

(8 Hasthreatened, attempted, or inflicted physical harm on self or on another and
that unless treated islikely to inflict harm on self or on another; or

(b) Isincapacitated by the effects of acohol or drugs; or

(c) Ispregnant and abusing alcohol or drugs.

If after hearing all relevant evidence, the board finds, by clear and convincing evidence, that

the above groundsfor involuntary treatment of aco-occurring substance use disorder exists, the

board may al so order acommitment for such co-occurring disorder to any appropriate treatment

facility, for a period not to exceed ninety days. The board may not order such commitment

unless it determines that the proposed facility is able to provide adequate and appropriate
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treatment and the treatment is likely to be beneficial.

Section 19. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read
asfollows:

Any such treatment or commitment order pursuant to § 27A-10-9.1 and section 18 of this
Act shall be to the least restrictive treatment alternative. The procedure for the board's
consideration of these petitions concurrent with the § 27A-10-8 hearing shall be governed by
chapter 27A-11A, which shall control to the extent of any procedural conflicts contained in
chapter 27A-12 or 34-20A.

Section 20. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read
asfollows:

If a person fails to comply with the requirements specified in an outpatient commitment
order or atreatment order, and the person'streating physician or staff of the specified outpatient
treatment program believes that the person's current condition islikely to deteriorate until itis
probable that the person will be adanger to self or others, the program director or the person's
treating physician may notify law enforcement and provide law enforcement with a certified
copy of the outpatient commitment order or treatment order.

Section 21. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read
asfollows:

The outpatient commitment order or treatment order constitutes a continuing authorization
for law enforcement, upon request of the program director or the person'streating physician, to
transport the person to the designated outpati ent treatment program or to thetreating physician's
office for the purpose of making reasonable efforts to obtain the person's compliance with the
requirements of the outpatient commitment or treatment order. However, no person may be

detained at the program's or the physician's office for more than one hour unless the person
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consents, or may be physically coerced or required to take prescribed medications unless the
outpatient commitment or trestment order contains a specific authorization for the
nonconsensual delivery of prescribed medication, pursuant to 8 27A-12-3.15. If a person has
been involuntarily medicated on an outpatient basis, the necessity of treatment with
psychotropic medication shall bereviewed and approved under theprovisionsof §27A-12-3.16
and noted in the patient's medical record or chart.

Section 22. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read
asfollows:

If aperson failsto comply with the requirement of the outpatient commitment or treatment
order, and the person's treating physician or the staff of the outpatient treatment program
believes that there is a significant risk of deterioration in the person's condition, the program
director or the treating physician may notify the original petitioner for inpatient or outpatient
commitment or treatment order and the state's attorney's office of the county where the patient
is found and recommend an appropriate aternate disposition under 8§ 27A-11A-21 or
27A-11A-22. Within seventy-two hours of receiving the notice transmitted pursuant to this
section that a person has failed to comply with the requirements of the outpatient commitment
or treatment order, the original petitioner for inpatient or outpatient commitment or the state's
attorney of the county where the patient is found or resides may petition the board for a
supplemental hearing or may proceed under any other section of this title. If a petition for
supplemental hearingisfiled, theboard or court shall hold asupplemental hearinginaccordance
with the procedures specified in this title.

Section 23. That chapter 27A-10 be amended by adding thereto aNEW SECTION to read
asfollows:

Nothing provided in sections 20 to 22, inclusive, of thisAct, limitsthe authority of any law
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enforcement officer to detain a patient pursuant to the emergency authority conferred by
§27A-10-3. Any law enforcement officer who in good faith performsany act of taking custodial
charge, transportation, delivery, or other commitment procedure at the request of or direction
of another under the provisions of this Act is immune from any civil liability that might
otherwise beincurred or imposed. Theimmunity from civil liability under this section doesnot
apply if aresulting injury was due to willful or wanton misconduct.

Section 24. That § 27A-11A-18 be amended to read as follows:

27A-11A-18. If aperson isfound by the county board of mental illnessto meet the criteria
in 8 27A-10-9.1, the ehairman chair of the board of the county in which such person is so
adjudged shall notify the administrator, or facility director, or if the person is not committed to
aninpatient psychiatricfacility, the program director-ef-theprogram, by immediately forwarding
te-htm a duplicate copy of the report of the examining qualified mental health professional, a

duplicate order committing the person or ordering treatment, and the findings of the board

including the board's finding regarding the county of residence of the person or itsfinding that
such person is not aresident of this state.

Section 25. That § 27A-11A-21 be amended to read as follows:

27A-11A-21. If the theltvidtat person ordered to undergo a program of treatment does not
comply with the order, the board of mental illness shall conduct a hearing for the sole purpose
of determining compliance or noncompliance, and if noncompliance is determined, the board
may modify itsoriginal order and direct thethdtvidtat person to undergo an alternative program
of treatment consistent with thecriteriain 8 27A-10-9.1. At least five days notice of the hearing
shall be given to the person, and ke the person shall be represented by counsel.

Section 26. That § 27A-11A-22 be amended to read as follows:

27A-11A-22. If at any timewhile apersonisunder an order of commitment it comesto the
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attention of the board of mental illness that the program of treatment has not been successful,
the board shall conduct ahearingwithinfivedays, within six daysif thereisaSaturday, Sunday,
or holiday within that time period, or within seven days if there is a Saturday, Sunday, and
holiday within that time period. The person shall be represented by counsel and the person and
the counsel shall be given at least five days notice of the hearing. If the board finds that the
program of treatment has not been successful, it shall modify the original order and direct the
person to undergo an alternative program of treatment if consistent with the criteriain 8§ 27A-
10-9.1.

If at any timewhilethe personisunder an order of commitment the administrator-of, facility

director, or program director determines that the program of treatment has not been successful,

theadministrator-er, facility director, or program director shall notify theboard of mental illness

of that fact.

Section 27. That chapter 27A-11A be amended by adding thereto aNEW SECTION toread
asfollows:

Notwithstanding the provisions of § 27A-10-1, petitions, applications, or documents made
within this state in connection with proceedings under Title 27A are deemed to be made under
oath or affirmation or verified by affidavit without notarization if the person signing the
document attests, at the end of the document, in substantially the following form:

"I swear or affirm, under penalty of perjury, under the laws of the state of South Dakotathat
the foregoing is true and correct.

Executed on (date) in the county of (county name)

in the state of South Dakota

(signature)

(signer's address and tel ephone number)."
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A document that issworn to or affirmed under this section without notarization shall include
atelephone number and address so that the signer can be contacted.
Section 28. That chapter 27A-11A be amended by adding thereto aNEW SECTION toread
asfollows:
If adocument is required to be signed pursuant to this chapter in order to be effective, an
electronic document qualifies as a signed document:
(1) Without the person's physical signature, if an entity has an electronic signature
system that meets aminimum security standard of two-factor authentication, such as
name and password, or biometric identification that is uniquely reconcilable to a
single actor and that results in a nonmodifiable document after the electronic
signature is affixed, and the document indicates an electronic signature in some
manner, such as

"g (name of signer)"; or

(2)  With the person's physical signature, if the document is optically scanned into the

entity's records.

Section 29. That chapter 27A-11A be amended by adding thereto aNEW SECTION toread
asfollows:

Notwithstanding section 28 of this Act, the board may determine that an entity's electronic
signature system does not provide sufficient assurance of authenticity of signed documents or
that an electronic signature system different from that described in section 28 of this Act
provides sufficient assurance of authenticity.

Section 30. That chapter 27A-11A be amended by adding thereto aNEW SECTION toread
asfollows:

An electronically transmitted facsimile of adocument pursuant to this chapter may befiled
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with the board and received into evidence in the same manner and with the same effect asthe
original document.

Section 31. That chapter 27A-11A be amended by adding theretoaNEW SECTION toread
asfollows:

Nothing in the provisions of sections 27 to 30, inclusive, of this Act altersany statute, rule,
standard, or practice for accepting documents for filing or admitting documents as evidence,
except with respect to:

(1) The manner of making written statements under oath or affirmation or by verified

affidavit;

(2)  The acceptability of electronically transmitted facsimile copies; and

(3) The acceptability of electronic signatures.

Subsections (1) and (2) of this section address only the acceptability of documents obtained
from an entity's el ectronic records system and does not determine whether the board isrequired
or permitted to accept electronic filing of documents.

Section 32. That § 27A-12-3.11 be amended to read as follows:

27A-12-3.11. Sargery Emergency surgery and any other emergency medical proceduresmay

be performed without the patient's consent or court or board order if the life of therecipient is

threatened and there is not time to obtain consent or a—eeurt order or if the patient is

incapacitated as defined in § 34-12C-1 and substitute informed consent is obtained from an

appointed guardian, an attorney-in-fact, or a person with authority pursuant to chapter 34-12C.

Documentation of the necessity for the medical procedure shall be entered into the patient's
record as soon as practicable.

If it is ordered by a physician, psychotropic medication may be administered to a person in

an_emergency to prevent serious physica harm to the person or to others. Psychotropic
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medication, el ectroconvulsive therapy, and such other medical treatment as may be necessary

for the treatment of the person's mental illness may aso be administered if the attending

physician and one other physician determine that administration of such medication, therapy,

or treatment isnecessary to prevent significant deterioration of theperson'sseveremental illness

and that the person's potential for improvement would be significantly impaired if such

treatment is not provided. The medication, electroconvulsive therapy, or such other necessary

medical treatment may be continued for up to ten daysonly. Thereason for such treatment shall

be documented in the patient's medical record. Electroconvulsive therapy may be administered

only by a physician. Any physician who in good faith orders and administers psychotropic

medication, electroconvulsive therapy, or such other necessary medical treatment under this

sectionisimmunefrom any civil liability for such order and administration, unlessinjury results

from gross negligence or willful or wanton misconduct.

Nonemergency surgery or other medical procedures may be performed with the patient's
informed consent, or if the patient is incapacitated, by a substitute informed consent from an

appointed guardian, an attorney-in-fact, or a person with authority pursuant to chapter 34-12C.

I nformed consent may bewithdrawn at any time, is eff ectiveimmediately upon communication

of the withdrawal of consent to the treatment provider, and shall thereafter be reduced to

writing.

No sterilization may be authorized under authority of this title for a person incapable of

providing written informed consent.

Section 33. That § 27A-12-3.12 be amended to read as follows:

27A-12-3.12. Except as provided for in §27A-12-3:23 88 27A-12-3.11 and 27A-12-3.15,

any adult person who is admitted as an inpatient or an outpatient or who is involuntarily

committed or who is detained on a mental illness hold prior to a commitment hearing has the
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right to refuse to be subjected to research and experimental or intrusive procedures—Fheperson
and may also may refuse any treatment including electroconvulsive therapy and psychotropic
medication. If an involuntarily committed person refuses treatment, then psychotropic

medication, electroconvulsive therapy, and such other medical treatment as may be necessary

for the treatment of the person’'s mental illness may be administered if it is ordered by the court

or the board under the criteriain § 27A-12-3.15.
Section 34. That § 27A-12-3.13 be amended to read as follows:
27A-12-3.13. Theadministrator or attending psychiatrist or facility director may petitionthe

circuit court or the board of mental illness for the authority to administer psychotropic

medication and such other medical treatment as may be necessary for the treatment of the

person's mental illness, including electroconvulsive therapy, to an involuntarily committed
patient if, after a personal examination, the person'streating physician and the medical director

or attending psychiatrist believe psychotropic medication and such other medical treatment,

including electroconvulsive therapy, will be medically beneficial to the person and isnecessary

because:
(1) The person presents a danger to kirmset self or others;
(2)  Theperson cannot improve or kisthe person's condition may deteriorate without the

medication and such treatment; or

(3  The person may improve without the medication or such treatment but only at a

significantly slower rate;

and the person's treating physi cian determines that the personisincapabl e of consenting to such

treatment because the person's judgment is so affected by mental illness that the person lacks

the capacity to make acompetent, voluntary, and knowing decision concerning such treatment.

Section 35. That § 27A-12-3.14 be amended to read as follows:
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27A-12-3.14. Certified copiesof the petition and notice of hearing shall be personally served

by the sheriff or an elector of any state not a party to the action that is specifically designated

by the court or board on the person immediately upon the filing of the petition. The notice of

hearing shall include the following:

D)

(2)

3

(4)

Notice of the time, date, and place of hearing and directing the person to appear in
person;

Notice of the person's right to be represented by an attorney at the person's own
expense or appointed by the court if the person isindigent;

Notice of the person's right to seek an opinion of an independent psychiatrist at the
person's own expense or at the expense of the person's county of residence if the
person isindigent; and

Notice that the costs of any post-commitment proceedings, treatment, medication,
and any hearing related to the medication, any post-commitment proceeding,
including a habeas corpus proceeding, the costs of compensation for the attorney
appointed to represent the person, and any other costs associated with any
post-commitment proceeding, are that person's responsibility, and that alien for the
amount of these costs may be filed upon the person's real and personal property to

insure payment.

Upon thefiling of the petition the court or board shall immediately appoint counsel for the

person if counsel has not been retained. A date shall be set for the hearing within fifteen days

of the filing of the petition, and this hearing shall be a priority on the court or board calendar.

Allowance for any additional time shall be limited to one seven-day continuance, and shall be

restrictively granted, only upon a showing of good cause for delay.

Section 36. That § 27A-12-3.15 be amended to read as follows:
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27A-12-3.15. If the court or board finds by clear and convincing evidence that the person

isincapable of consenting to treatment with psychotropic medication and such other medical

treatment as may be necessary for the treatment of the person's mental illness, including

electroconvulsive therapy, because the person's judgment is so affected by mental illness that

the person lacksthe capacity to make acompetent, voluntary, and knowing decision concerning

the medication and medical treatment and the administration of therecommended psychotropic

medication and medical treatment is essential under the criteriain 8 27A-12-3.13, the court or

board may order the admi ni stration of psychotropic medication and medical treatment, including

electroconvulsive therapy.

Section 37. That § 27A-12-3.16 be amended to read as follows:
27A-12-3.16. The court or board may authorize the administration of psychotropic

medication and such other medical treatment, including € ectroconvulsive therapy, as may be

necessary for the treatment of the person'smental illnessfor not morethan oneyear. The court's

or board's order shall terminate if the person isjudicially restored or restored by the board as
competent to consent to or refuse the administration of psychotropic medication and such other

medical treatment as may be necessary for the treatment of the person's mental illnessor if the

person'streating physician or the medical director of thefacility or, if the facility does not have
amedical director, aconsulting psychiatrist determines that the administration of psychotropic

medication and such medical treatment is no longer necessary under the criteria set forth in

8§ 27A-12-3.13. Transfer from inpatient to outpatient treatment while the person is under an

order of involuntary commitment does not, in itself, terminate the court's or board's treatment

order. The necessity of treatment with-psychetropicmedieation shall be reviewed and approved

under the criteriain 8 27A-12-3.13 at least every thirty days by the treating physician and the

medical director of the facility or, if the facility does not have amedical director, a consulting
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psychiatrist after a personal examination of the person. If the consulting psychiatrist was the
person's treating physician while the person was a patient at the Human Services Center, a
personal examination need not take place as part of the review. If the treating physician or the

medical director or consulting psychiatrist determines that the megdteatton treatment ordered is

no longer necessary under the criteria in § 27A-12-3.13, the esurt's treatment order shall
terminate. A copy of the results of the persona examination and the determinations of the
treating physician and the medical director or consulting psychiatrist shall be made part of the
person's medical records.

Section 38. That § 27A-12-3.17 be amended to read as follows:

27A-12-3.17. The attorney appointed by a court or board to represent the interests of the
person shall be paid by the person's county of residence. The attorney shall be compensated for

hts the attorney's reasonable services and for necessary expenses incurred incident to the

proceedings at the rate fixed by the circuit court and in an amount approved by the court or the

board.
Section 39. That § 27A-12-3.19 be amended to read as follows:

27A-12-3.19. The person may appear personally at any hearing and testify on hisor her own

behalf, but the person may not be compelled to do so. ExeeptforthehearthgregutrecH827A=
e The person may subpoenaand

cross-examine witnesses and present evidence. If the person chooses not to appear, his the
person's attorney shall state on the record that the person has been informed of the hearing and
of ks the right to appear and the person chooses not to exercise kis that right. Documentation
of thereasonsfor the person’'sdecision tmay are not berequired. The court or the board of mental
illness may exclude any person not necessary for the conduct of the proceedings from the

hearings, except any person requested to be present by the patient.
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Section 40. That § 27A-12-3.20 be repealed.

Section 41. That § 27A-12-3.21 be amended to read as follows:

27A-12-3.21. No person may be the subject of any experimental research or hazardous
procedure unlesstheresearch or procedureis approved and conducted in the manner prescribed
by the secretary of human social services.

Section 42. That § 27A-12-3.23 be repealed.
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Section 61. That § 59-7-2.1 be amended to read as follows:

59-7-2.1. Notwithstanding 8§ 59-7-2, if a principal designates another as his the principal's
attorney in fact or agent by awritten power of attorney which contains the words " This power
of attorney shall not be affected by disability of the principal,” or "This power of attorney shall
become effective upon the disability of the principal,” or similar words showing the intent of
the principa that the authority conferred is exercisable notwithstanding kis the principal's

disability, the authority of the attorney in fact or agent is exercisable by ki the attorney in fact

or agent as provided in the power on behalf of the principal notwithstanding any later disability
or incapacity of the principal or later uncertainty as to whether or not the principal is dead or
alive. A power of attorney granted pursuant to this section may authorize the attorney-in-fact

to consent to, toreject, or to withdraw consent for medteatprocedtres, treatment ortitervention

health care, including any care, service, or procedure to maintain, diagnose, or treat a person's

physica or mental condition.
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400T0226 SENATE HEALTH AND HUMAN SERVICES

ENGROSSED NO. SB 23 1262012

Introduced by: The Committee on Health and Human Services at the request of the

Department of Health

FOR AN ACT ENTITLED, An Act to place certain substances on the controlled substances

schedule and to declare an emergency.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 34-20B-14 be amended to read as follows:

34-20B-14. Any material, compound, mixture, or preparation which contains any quantity

of thefollowing hallucinogenic substances, their salts, isomers, and saltsof isomers, isincluded

in Schedule |, unless specifically excepted, whenever the existence of such salts, isomers, and

salts of isomers is possible within the specific chemical designation:

D)
(2)
3)
(4)
()
(6)

Bufotenine;

Diethyltryptamine;

Dimethyltryptamine;

5-methoxy-N, N-Dimethyltryptamine;
5-methoxy-3, 4-methylenedioxy amphetamine;

4-bromo-2, 5-dimethoxyamphetamine;

180 copies were printed on recycled paper by the South Dakota @ Insertions into existing statutes are indicated by underscores.

Legidative Research Council at a cost of $.063 per page.

Deletions from existing statutes are indicated by everstrikes.
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(8)

(9)

(10)
(11)
(12)
(13)
(14)
(15)
(16)

(17)

(18)
(19)

(20)

(21)
(22)
(23)
(24)
(25)
(26)

(27)

-2- SB 23
4-methoxyamphetamine;
4-methoxymethamphetamine;
4-methyl-2, 5-dimethoxyamphetamine;
Hashish and hash oil;
Ibogaine;
Lysergic acid diethylamide;
Mescaline;
N-ethyl-3-piperidyl benzilate;
N-methyl-3-piperidyl benzilate;
1-(-(2-thienyl)cyclohexyl) piperdine;
Peyote, except that when used as a sacramental in services of the Native American
church in anatural state which is unaltered except for drying or curing and cutting
or sicing, it is hereby excepted.;
Psilocybin;
Psilocyn;
Tetrahydrocannabinol, other than that which occurs in marijuanain its natural and
unaltered state;
3, 4, 5-trimethoxy amphetamine;
3, 4-methylenedioxy amphetamine;
3-methoxyamphetamine;
2, 5-dimethoxyamphetamine;
2-methoxyamphetamine;
2-methoxymethamphetamine;

3-methoxymethamphetamine;
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(28)
(29)
(30)
(31)
(32)
(33)
(34)
(35)
(36)

(37)
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Phencyclidine;
3, 4-methylenedioxymethamphetamine (MDMA);
3, 4-methylenedioxy-N-ethylamphetamine;
N-hydroxy-3, 4-methylenedioxyamphetamine;
4-methylaminorex (also known as 2-Amino-4-methyl/x-5-phenyl-2-oxazoline);
2,5 Dimethoxy-4-ethylamphetamine;
N,N-Dimethylamphetamine;
1-(1-(2-thienyl)cyclohexyl)pyrrolidine;
Aminorex;

Cathinone and other variations, defined as any compound, material, mixture,

preparation or other product unless listed in another schedule or an approved FDA

drug (e.q. buproprion, pyrovaerone), structurally derived from 2-aminopropan-1-one

by substitution at the 1-position with either phenyl, naphthyl, or thiophene ring

systems, whether or not the compound is further modified in any of the following

ways.

() By substitution in the ring system to any extent with alkyl, alkylenedioxy,

akoxy, haloalkyl, hydroxyl, or halide substituents, whether or not further

substituted in the ring system by one or more other univalent substitutents;

(b) By substitution at the 3-position with an acyclic alkyl substituent;

(c) Dby substitution at the 2-amino nitrogen atom with alkyl, dialkyl, benzyl, or

methoxybenzyl groups or by inclusion of the 2-amino nitrogen atom in a

cyclic structure.

Some trade or other names:. methcathinone, 4-methyl-N-methylcathinone

(mephedrone); 3.,4-methylenedioxy-N-methylcathinone (methylone);
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3.4-methylenedioxypyrovalerone (MDPV); Naphthylpyrovalerone (naphyrone);

4-flouromethcathinone (flephedrone);  4-methoxymethcathinone (methedrone;

Bk-PMMA):; Ethcathinone (N-Ethylcathinone); 3,4-methylenedioxyethcathinone

(ethylone); Beta-keto-N-methyl-3,4-benzodioxyolybutanamine (butylone);

N.,N-dimethylcathinone (metamfepramone); Alpha-pyrrolidinopropiophenone

(alpha-PPP); 4-methoxy-alpha-pyrrolidinopropiophenone (MOPPP);

3,4-methylenedioxvyalphapyrrolidinopropiophenone (MDPPP);

Alpha-pyrrolidinoval erophenone (alpha-PVP); 3-fluoromethcathinone;

4'-Methyl-?-pyrrolidinobutiophenone (MPBP);

(38) Metheathinone:
—39—2,5-Dimethoxy-4-ethylamphetamine (DOET));
#46)(39) Alpha-ethyltryptamine;
#41)(40) 4-Bromo-2,5-dimethoxy phenethylamine;
#42(41) 2,5-dimethoxy-4-(n)-propylthiophenethylamine (2C-T-7);
43)(42) 1-(3-trifluoromethyl phenyl) piperazine (TFMPP);
#44)(43) Alpha-methyltryptamine (AMT);
#45)(44) 5-methoxy-N,N-diisopropyltryptamine (5-MeO-DIPT);

46)(45) 5-methoxy-N,N-dimethyltryptamine (5-MeO-DMT);

(46) Synthetic cannabinoids. Any material, compound, mixture, or preparation that is not
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listed as a controlled substance in another schedule, is not an FDA-approved drug,

and contains any quantity of the following substances, their salts, isomers (whether

optical, positional, or geometric), homol ogues, and salts of isomers and homol ogues,

unless specificaly excepted, whenever the existence of these sdlts, isomers,

homologues, and salts of isomers and homoloques is possible within the specific

chemical designation:

(@

Naphthoylindoles. Any compound containing a 3-(1-naphthoyl)indole

structure with substitution at the nitrogen atom of theindole ring by an alkvl,

haloalkyl, alkenyl, cycloalkylmethyl, cycloalkylethyl,

1-(N-methyl-2-piperidinhyl)methyl ., or 2-(4-morpholinyl)ethyl group, whether

or not further substituted in the indole ring to any extent and whether or not

substituted in the naphthyl ring to any extent.

Some trade or other names: JWH-015:; 1-pentyl-3-(1-naphthoyl)indole

(JWH-018); 1-hexyl-3-(1-naphthoyl)indole (JWH-019);

l1-butyl-3-(1-naphthoyl)indole (JWH-073):

1l-pentyl-3-[1-(4-methoxynaphthoyl)]indole (JWH-081);:

1-pentyl-3-(4-methyl-1-naphthoyl)indole (JWH-122);:

1-[2-(4-morpholinyl)ethyl]-3-(1-naphthoyl)indole (JWH-200); JWH-210:;

JWH-398: 1-pentyl-3-(1-naphthoyl)indole (AM-678);

1-(5-fluoropentyl)-3-(1-naphthoyl)indole (AM-2201); WIN 55-212;

Naphthylmethylindoles. Any compound containing a

1H-indol-3-yl-(1-naphthyl)methane structure with substitution at the nitrogen

atom of the indole ring by an akyl, haloalkyl, alkenyl, cycloakylmethyl,

cycloalkylethyl, 1-(N-methyl-2-piperidinyl)methyl, or 2-(4-morpholinyl)ethyl
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group, whether or not further substituted in the indole ring to any extent and

whether or not substituted in the naphthyl ring to any extent;

Phenylacetylindoles. Any compound containing a 3-phenylacetylindole

structure with substitution at the nitrogen atom of theindolering by an akyl,

haloalkyl, alkenyl, cycloalkylmethyl, cycloalkylethyl,

1-(N-methyl-2-piperidinyl)methyl, or 2-(4-morpholinyl)ethyl group, whether

or not further substituted in the indole ring to any extent and whether or not

substituted in the phenyl ring to any extent.

Some trade or other names:

1-cyclohexylethyl-3-(2-methoxyphenylacetyl)indole (SR-18);

1-cyclohexylethyl-3-(2-methoxyphenylacetyl)indole (RCS-8);

1l-pentyl-3-(2-methoxyphenylacetyl)indole (JWH-250);

1-pentyl-3-(2-chlorophenylacetyl)indol e (JWH-203):

Benzoylindoles. Any compound contai ning a3-(benzoyl)indolestructurewith

substitution at the nitrogen atom of the indole ring by an akyl, haloakyl,

akenyl, cycloakylmethyl, cycloakylethyl, 1-(N-methyl-2-piperidinyl)methvl

or 2-(4-morpholinyl)ethyl group, whether or not further substituted in the

indole ring to any extent and whether or not substituted in the phenyl ring to

any extent.

Some trade or other names: 1-(5-fluoropentyl)-3-(2-iodobenzoyl)indole

(AM-694): 1-pentyl-3-[(4-methoxy)-benzoyl]indole (SR-19); Pravadoline

(WIN 48,098):; 1-pentyl-3-[(4-methoxy)-benzoyl]indole (RCS-4);

Naphthoylpyrroles. Any compound containing a 3-(1-naphthoyl)pyrrole

structure with substitution at the nitrogen atom of the pyrrolering by an akvl,
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haloalkyl, alkenyl, cycloalkylmethyl, cycloalkylethyl,

1-(N-methyl-2-piperidinyl)methyl, or 2-(4-morpholinyl)ethyl group, whether

or not further substituted in the pyrrole ring to any extent and whether or not

substituted in the naphthyl ring to any extent.

Some trade or other names; JWH-307;

Naphthylmethylindenes. Any compound containing a naphthylideneindene

structure with substitution at the 3-position of the indene ring by an akvl,

haloalkyl, alkenyl, cycloalkylmethyl, cycloalkylethyl,

1-(N-methyl-2-piperidinyl)methyl, or 2-(4-morpholinyl)ethyl group, whether

or not further substituted in the indene ring to any extent and whether or not

substituted in the naphthyl ring to any extent;

Cyclohexylphenols. Any compound containing a

2-(3-hydroxycyclohexyl)phenol structurewith substitution at the 5-position of

the phenolic ring by an akyl, haoakyl, akenyl, cycloakylmethyl,

cycloakylethyl, 1-(N-methyl-2-piperidinyl Ymethyl , or 2-(4-morpholinyl)ethyl

group, whether or not substituted in the cyclohexyl ring to any extent.

Some trade or other names:

5-(1,1-dimethyl heptyl)-2-[ (1R,3S)-3-hydroxycyclohexyl]-phenol (CP47,497

and homoloques, which includes C8); cannabicyclohexanol ;

(6aR,10aR)-9-(hydroxymethyl)-6,6-di methyl-3-(2-methyloctan-2-yl)

6a,7,10,10a-tetrahydrobenzo[ c]chromen-1-ol. Some trade or other names:

HU-210;

2.3-Dihydro-5-methyl-3-(4-morpholinylmethyl)pyrrol o[ 1,2,3-de]-1,4-benzo

xazin-6-yl]-1-napthalenylmethanone. Some trade or other names: WIN 55,
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212-2;

6,7-dihydro-5H-indeno-(5,6-d)-1,3-dioxol-6-amine) (MDAI);

(48)

2-(2,5-Dimethoxy-4-ethylphenyl)ethanamine (2C-E);

(49)

2-(2,5-Dimethoxy-4-methyl phenyl)ethanamine (2C-D);

(50)

2-(4-Chloro-2,5-dimethoxyphenyl)ethanamine (2C-C);

(51)

2-(4-1odo-2,5-di methoxyphenyl)ethanamine (2C-1);

(52)

2-[4-(Ethylthi0)-2,5-dimethoxyphenyl] ethanamine (2C-T-2);

(53)

2-[4-(Isopropylthio0)-2,5-dimethoxyphenyl] ethanamine (2C-T-4);

(54)

2-(2,5-Dimethoxyphenyl)ethanamine (2C-H);

(55)

2-(2,5-Dimethoxy-4-nitro-phenyl)ethanamine (2C-N); and

(56)

2-(2,5-Dimethoxy-4-(n)-propyl phenyl)ethanamine (2C-P).

Section 2. That § 34-20B-16 be amended to read as follows:

34-20B-16. Any of the following substances including their salts, isomers, and salts of

isomersisincluded in Schedulell except those narcotic drugslisted in other scheduleswhether

produced

directly or indirectly by extraction from substances of vegetable origin, or

independently by means of chemical synthesis, or by acombination of extraction and chemical

synthesis:
1)
@)

3)

Opium, cocaleaves, and opiate,

Any salt, compound, derivative, or preparation of opium, coca leaves, or opiate,
excluding apomorphine, dextrorphan, and naloxone;

Any sat, compound, derivative, or preparation thereof which is chemically
equivaent or identical with any of the substances referred to in subdivisions (1) and
(2), except that these substances may not include decocainized coca leaves or

extraction of cocaleaves, which extractionsdo not contain cocaine or ecgonine; and
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(4)
()
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)

(17)

(18)
(19)

(20)

-9-
may not include the isoquinoline alkaloids of opium;
Opium poppy and poppy straw;

Amphetamine;

M ethamphetamine;

Amobarbital;

Pentobarbital;

Secobarbital;

Methylphenidate;

Phenmetrazine;

Etorphine;

Diprenorphine;

Deleted by SL 2000, ch 170, 8 1;

Nabilone;

Glutethimide;

Phencyclidine immediate precursors:

(&  1-phenylcyclohexylamine;

(b)  1-piperidinocyclohexanecarbonitrile (PCC);

Lisdexamfetamine, its salts, isomers, and salts of its isomers;

Tapentadol;_and

|of lupane.

Section 3. That § 34-20B-25 be amended to read as follows:

34-20B-25. The following are included in Schedule IV:

D)

SB 23

Chlordiazepoxide, but not including librax (chlordiazepoxide hydrochloride and

clindinium bromide) or menrium (chlordiazepoxide and water soluble esterified
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(2)
3)
(4)
(4A)
()
(6)
(7)
(8)
(9)
(10)

(11)

(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)

(21)

-10-
estrogens);
Clonazepam,
Clorazepate,
Diazepam;
Flunitrazepam;
Flurazepam;
Mebutamate;
Oxazepam;
Prazepam;
Lorazepam,

Triazolam;

SB 23

Any substance which contains any quantity of a benzodiazepine, or salt of

benzodiazepine, except those substances which are specifically listed in other

schedules;

Repealed by SL 2003, ch 183, § 4;
Cathine;

Fencamfamine;

Fenproporex;

Mefenorex;

Pyrovalerone;

Propoxyphene;

Pentazocine;

Diethylpropion;

Ethchlorvynol;
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(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)
(31)
(32)
(33)
(34)
(35)
(36)
(37)
(38)
(39)

(40)

(41)
(42)
(43)

(44)

Ethinamate;
Fenfluramine;
Mazindol;
Mephobarbital;
Methohexitol;
Paraldehyde;
Pemoline;
Petrichloral;
Phentermine;
Barbital;
Phenobarbital;
M eprobamate;
Zolpidem;

Butorphanol;

Modafinil, including its salts, isomers, and salts of isomers;

Sibutramine;

Zaleplon;

Dichloralphenazone;

-11-
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Zopiclone (also known as eszopiclone), including its salts, isomers, and salts of

isomers;
Pregabalin;

Lacosamide;

Fospropofol, including its salts, isomers, and salts of isomers;

Clobazam;
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(45) Carisoprodol, including its salts, isomers, and salts of isomers; and

(46) Ezogabine,[N-[2-amino-4-(4-fluorobenzyl amino)-phenyl]-carbamic acid ethyl ester],

including its salts, isomers, and salts of isomers.

Section4. Whereas, thisAct isnecessary for theimmediate preservation of the public peace,
health, or safety, an emergency ishereby declared to exist, and thisAct shall beinfull forceand

effect from and after its passage and approval.
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of Labor and Regulation

1 FORAN ACT ENTITLED, An Act to revise the suitability requirements for annuities.

2 BEITENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

3 Section 1. That § 58-33A-16 be amended to read as follows:

4 58-33A-16. In recommending to a consumer the purchase of an annuity or the exchange of
5 anannuity that results in another insurance transaction or series of insurance transactions, the
6 insurance producer, or theinsurer if no producer isinvolved, shall have reasonable groundsfor
7  believing that the recommendation is suitable for the consumer on the basis of the facts
8 disclosed by the consumer asto the consumer's investments and other insurance products and

9 astotheconsumer'sfinancial situation and needs and that thereis areasonable basisto believe

10 all of thefollowing:

11 (1)  Theconsumer has been reasonably informed of variousfeatures of the annuity, such
12 as the potential surrender period and surrender charge, potential tax penalty if the
13 consumer sells, exchanges, surrenders, or annuitizes the annuity, mortality and
14 expense fees, investment advisory fees, potential charges for and features of riders,

180 copies were printed on recycled paper by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.063 per page. @ Deletions from existing statutes are indicated by everstrikes.
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limitations on interest returns, insurance and investment components, and market

risk;

The consumer would benefit from certain features of the annuity, such as

tax-deferred growth, annuitization, or death or living benefit:

The particular annuity as a whole, the underlying subaccounts to which funds are

alocated at the time of purchase or exchange of the annuity, and riders and similar

product enhancements, if any, are suitable (and in the case of an exchange or

replacement, the transaction asawholeissuitable) for the parti cular consumer based

on the consumer's suitability information; and

I n the case of an exchange or replacement of an annuity, the exchange or replacement

is suitable including taking into consideration whether:

(@  Theconsumer will incur asurrender charge, be subject to the commencement

of anew surrender period, lose existing benefits (such asdeath, living, or other

contractual benefits), or be subject toincreased fees, investment advisory fees,

or charges for riders and similar product enhancements;

(b)  Theconsumer would benefit from product enhancements and improvements;

and

() The consumer has had another annuity exchange or replacement and, in

particular, an exchangeor replacement within the preceding thirty-six months.

Section 2. That § 58-33A-17 be amended to read as follows:

58-33A-17. Prior to the execution of a purchase or exchange of an annuity resulting from

arecommendation, an insurance producer, or an insurer if no producer isinvolved, shall make

reasonable efforts to obtain the consumer's suitability information the. Suitabilit

information includes:
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(2) Annual income;

(3) FEinancia situation and needs, including the financial resources used for the funding
of the annuity;

(4) FEinancial experience;

(5) Financia objectives;

(6) Intended use of the annuity;

(7)  Financial time horizon;

(8) Existing assets, including investment and life insurance holdings;

(9) Liquidity needs;

(10) Liquid net worth;

(11) Risk tolerance; and

(12) Tax status.

Section 3. That chapter 58-33A be amended by adding thereto a NEW SECTION to read
asfollows:

Except as permitted under 88 58-33A-18 and 58-33A-19, no insurer may issue an annuity
recommended to aconsumer unlessthereisareasonable basisto believe the annuity issuitable
based on the consumer's suitability information.

Section 4. That § 58-33A-18 be amended to read as follows:
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58-33A-18. Except as provided pursuant to § 58-33A-19, no insurance producer; nor any

insurer tFReproducertsivetved; has any obligation to aconsumer under 8 58-33A-16 related

to any recommendation if-a-eonsumer:

D)

(2

3

)

Refuses A consumer refusesto provide relevant suitability information reguested-by

thetasdrer-orthstraneeproducer and the annuity transaction is not recommended;

Pecides A consumer decides to enter into an insurance transaction that is not based

on arecommendation of the insurer or insurance producer; of

A recommendation was made and

was later found to have been prepared based on materially inaccurate information

provided by the consumer; or

No recommendation is made.

Section 5. That § 58-33A-19 be amended to read as follows:

58-33A-19. An thsdrer-orthsdrance-produecer's-recommendatton insurer's issuance of an

annuity subject to § 58-33A-16 shall be reasonable under al the circumstances actually known

to the insurer erthstranceprodueer at the time of the recommendation annuity is issued.

Section 6. That chapter 58-33A be amended by adding thereto aNEW SECTION to read

asfollows:

An insurance producer or, if no insurance producer is involved, the responsible insurer

representative, shall at the time of sale:

D)
(2)

3

Make arecord of any recommendation subject to 8§ 58-33A-16;

Obtain a customer signed statement documenting a customer's refusal to provide
suitability information, if any; and

Obtain acustomer signed statement acknowledging that an annuity transactionisnot

recommended if a customer decides to enter into an annuity transaction that is not
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based on the insurance producer's or insurer's recommendation.

Section 7. That § 58-33A-20 be amended to read as follows:

58-33A-20. An insurer etther shall assure—that establish a system to supervise

recommendationsthat is reasonably designed to achieve compliance with 88 58-33A-13 to 58-

33A-27, inclusive, i

estaphshraneHmatita-sueh-asystem and this Act, including:

D)

(2)

Meaintamtng—written—proeedures,—and The insurer shall maintain reasonable

procedurestoinformitsinsurance producers of thereguirementsof thisAct and shall

incorporate the requirements of this regulation into relevant insurance producer

training manuals;

insurer shall establish standards for insurance producer product training and shall

mai ntai n reasonabl e proceduresto requireitsinsurance producersto comply with the

requirements of sections 11 to 13, inclusive, of this Act;

Theinsurer shall provide product-specific training and training materialsthat explain

al material features of its annuity products to its insurance producers;

The insurer shall maintain procedures for review of each recommendation prior to

issuance of an annuity that are designed to ensure that there is areasonable basis to

determine that a recommendation is suitable. Such review procedures may apply a

screening system for the purpose of identifying selected transactions for additional

review and may be accomplished electronically or through other means including,

physica review. Such an electronic or other system may be designed to require

additional review only of those transactions identified for additional review by the
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selection criteria;

Theinsurer shall maintain reasonable procedure to detect recommendationsthat are

not suitable. This may include confirmation of consumer suitability information,

systematic customer surveys, interviews, confirmation letters, and programs of

internal monitoring. Nothing in this subdivision prevents an insurer from complying

with this subdivision by applying sampling procedures or by confirming suitability

information after issuance or delivery of the annuity; and

Theinsurer shall annually provide a report to senior management, including to the

senior manager responsiblefor audit functions, that detail sareview, with appropriate

testing, reasonably designed to determinetheeffecti venessof the supervision system,

the exceptions found, and corrective action taken or recommended, if any.

Section 8. That chapter 58-33A be amended by adding thereto a NEW SECTION to read

asfollows:

Nothingin 8 58-33A-20 or thissection restrictsan insurer from contracting for performance

of afunction required under § 58-33A-20, including maintenance of procedures. Aninsurer is
responsible for taking appropriate corrective action and may be subject to sanctions and
penalties pursuant to section 14 of this Act regardless of whether the insurer contracts for

performance of afunction and regardless of the insurer's compliance with this section.

An insurer's supervision system under § 58-33A-20 and this section shall include

D)

(2)

supervision of contractual performance under this section. This includes the following:

Monitoring and, as appropriate, conducting audits to assure that the contracted
function is properly performed; and
Annually obtaining a certification from a senior manager who has responsibility for

the contracted function that the manager has areasonable basisto represent, and does
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represent, that the function is properly performed.
An insurer is not required to include in its system of supervision an insurance producer's
recommendations to consumers of products other than the annuities offered by the insurer.
Section 9. That chapter 58-33A be amended by adding thereto a NEW SECTION to read
asfollows:
No insurance producer may dissuade, or attempt to dissuade, a consumer from:
(1)  Truthfully responding to an insurer's request for confirmation of suitability
information;
(2) Fling acomplaint; or
(3) Cooperating with the investigation of acomplaint.
Section 10. That § 58-33A-25 be amended to read as follows:
58-33A-25. If the director finds that the Conduct Rules of the Nattora-Assoetatton—of

SeetrittesBeaters Financial Industry Regulatory Authority meet or exceed the requirements of

88 58-33A-16 to 58-33A-24, inclusive, and this Act, then any recommendations made for

variable annuitiesthat comply with the Conduct Rul es of the Nattornal-Assoctattorof-Seetrities

Beaters Financial Industry Regulatory Authority meet the requirements of 88 58-33A-16 to 58-

33A-24, inclusive, and this Act. For this section to apply, an insurer shal:

(1) Monitor the Financial Industry Regulatory Authority member broker-dealer using

information collected in the normal course of an insurer's business; and

(2) Provide to the Financial Industry Regulatory Authority member broker-dealer

information and reports that are reasonably appropriate to assist the Financial

Industry Regulatory Authority member broker-dealer to maintain its supervision

system.

Section 11. That chapter 58-33A be amended by adding thereto aNEW SECTION to read
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asfollows:

No insurance producer may solicit the sale of an annuity product unless the insurance
producer has adequate knowledge of the product to recommend the annuity and the insurance
producer is in compliance with the insurer's standards for product training. An insurance
producer may rely on insurer-provided product-specific training standards and materials to
comply with this section. An insurance producer who engages in the sale of annuity products
shall complete aone-time four credit training course approved by the director and provided by
adirector-approved education provider.

Any insurance producer who holds alifeinsurance line of authority on the effective date of
this Act and who desiresto sell annuities shall compl ete the requirements of this section within
six months after the effective date of this Act. Any person who obtains alife insurance line of
authority on or after the effective date of this Act may not engagein the sale of annuitiesunless
theannuity training courserequired under thissection hasbeen compl eted. Theminimumlength
of the training required under this section shall be sufficient to qualify for at least four
continuing education credits, but may be longer. The training required under this section shall
include information on the following subjects:

(1) Thetypesof annuities and various classifications of annuities;

(2) Identification of the parties to an annuity;

(3) How fixed, variable, and indexed annuity contract provisions affect consumers;

(4)  Theapplication of income taxation of qualified and nonqualified annuities,

(5) Theprimary uses of annuities; and

(6) Appropriate sales practices, replacement, and disclosure requirements.

Section 12. That chapter 58-33A be amended by adding thereto aNEW SECTION to read

asfollows:
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Each course provider intending to comply with section 11 of thisAct shall cover all subjects
listed in section 11 of this Act. No provider of such course may present any marketing
information or provide training on sales techniques or provide specific information about a
particular insurer's products. Additional subjects may be offered in conjunction with and in
addition to the required subjects. Each provider of an annuity training course intending to
comply with section 11 of this Act shall register as a continuing education provider in this state
and shall comply with the rules applicable to insurance producer continuing education courses
as set forth in chapter 58-30.

An annuity training course may be conducted and completed by classroom or self-study
methods. Each provider of annuity training shall comply with the reporting requirements and
shall issue certificates of completion in accordance with chapter 58-30. The satisfaction of the
training requirements of another state that are substantially similar to the provisions of this
section satisfy the training requirements of this section and section 11 of this Act.

Section 13. That chapter 58-33A be amended by adding thereto aNEW SECTION to read
asfollows:

Aninsurer shal verify that aninsurance producer has completed the annuity training course
required pursuant to section 11 of this Act before alowing the producer to sell an annuity
product for that insurer. Aninsurer may satisfy itsresponsibility under this section by obtaining
certificates of completion of the training course or obtaining reports provided by a
director-sponsored database system or vendor or from areasonably reliablecommercia database
vendor that has a reporting arrangement with an approved insurance education provider.

Section 14. That § 58-33A-26 be amended to read as follows:

58-33A-26. An insurer is responsible for compliance with 88§ 58-33A-13 to 58-33A-27,

inclusive, and this Act. The director may order:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-10- SB 32

(1) Aninsurertotakereasonably appropriate corrective action for any consumer harmed
by theinsurer's, or by itsinsurance producer's, violation of 88 58-33A-13 to 58-33A-
27, inclusive;

(2) An insurance producer to take reasonably appropriate corrective action for any
consumer harmed by theinsurance producer'sviolation of 88 58-33A-13to 58-33A-
27, inclusive; and

(3) A general agency or independent agency that employsor contractswith aninsurance
producer to sell, or solicit the sale, of annuities to consumers, to take reasonably
appropriate corrective action for any consumer harmed by the insurance producer's
violation of 88 58-33A-13 to 58-33A-27, inclusive.

Any violation of 8§ 58-33A-16, 58-33A-17, or 58-33A-19 subjects the insurer, insurance
producer, or general agency or independent agency to suspension, revocation, refusal to renew
alicense, or to amonetary penalty as provided for under thistitle. However, the penalty may be
reduced or eliminated, according to a schedule adopted by the director, if corrective action for

the consumer is taken promptly after aviolation is discovered or the violation was not part of

apattern or practice.

Section 15. That § 58-33A-21 be repeal ed.
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Section 16. That § 58-33A-22 be repeal ed.
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Section 19. That § 58-33A-1 be amended to read as follows:

58-33A-1. Thischapter appliestoal individual and group health policieswhich aresolicited
or soldinthis state that are subject to chapters 58-15, 58-16, 58-17, 58-18, 58-18B, 58-37A, 58-
38, 58-39, 58-40, and 58-41. However, this chapter does not apply to insurance policies and
subscriber contracts subject to the medicare supplement requirements. Except for the
exemptions specified in this section, this chapter applies to any solicitation, negotiation, or
effectuation of life insurance occurring within this state. This chapter applies to any issuer of
life insurance contracts including fraternal benefit societies. This chapter does not apply to:

(1) Group annuities;

(2) Credit lifeinsurance;

(3)  Group lifeinsurance (except for disclosuresrelating to preneed funeral contracts or
prearrangements as provided by this chapter. These disclosure requirements extend
to the issuance or delivery of certificates aswell as to the master policy);

(4) Life insurance policies issued in connection with pension and welfare plans as

defined by and which are subject to the federal Employee Retirement Income
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Security Act of 1974 (ERISA), 29 U.S.C. Section 1001 et seqg. as amended to
January 1, 1999; or

Variable life insurance under which the amount or duration of the life insurance

varies according to the investment experience of a separate account:-of
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400T0202 SENATE APPROPRIATIONS
ENGROSSED NO. SB 38. 1/26/2012

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Department of Agriculture

FOR AN ACT ENTITLED, An Act to provide for the transfer of control of an office building
in Rapid City, to make an appropriation for the construction and renovation of the office
building, and to declare an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. The 4.46 acre property located at 3305 West South Street in Rapid City, South

Dakota, currently held by the Department of Game, Fish and Parks, shall be under the control

and ownership of the Department of Agriculture and the feetitle shall be duly transferred.
Section 2. There is hereby appropriated from the general fund the sum of four hundred

thousand dollars ($400,000), or so much thereof as may be necessary, to the Department of

Agriculture for the purpose of designing, renovating, constructing, furnishing, and equipping

office facilities located at 3305 West South Street in Rapid City, South Dakota, including

heating, air conditioning, plumbing, water, sewer, electric facilities, architectural and
engineering services, asbestos abatement, and such other servicesand improvements as may be
required.

180 copies were printed on recycled paper by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.063 per page. @ Deletions from existing statutes are indicated by everstrikes.
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Section 3. The Bureau of Administration, pursuant to § 5-14-2, shall supervise the design,
renovation, and construction of the facilities approved by this Act. The commissioner of the
Bureau of Administration and the secretary of the Department of Agriculture shall approve
vouchers and the state auditor shall draw warrants to pay expenditures authorized by this Act.

Section 4. Any amounts appropriated in this Act not lawfully expended or obligated shall
revert in accordance with the procedures prescribed in chapter 4-8.

Section 5. Wheress, this Act is necessary for the support of the state government and its
existing public institutions, an emergency is hereby declared to exist, and this Act shall bein

full force and effect from and after its passage and approval.
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561T0630 SENATE COMMERCE AND ENERGY

ENGROSSED NO. SB 99.2/22012

Thisbill hasbeen extensively amended (hoghoused) and may nolonger beconsistent with
the original intention of the sponsor.

Introduced by: Senators Hansen (Tom), Bradford, and Johnston and Representatives White
and Gibson

FOR AN ACT ENTITLED, An Act to prohibit certain licensees or employees of a licensed
establishment who have been charged with certain felony offenses from entering the
licensed premises and to provide a penalty therefor.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That chapter 35-2 be amended by adding thereto a NEW SECTION to read as

follows:

Any licensee or employee of alicensee who is charged with afelony offense involving a
minor, acrime of violence pursuant to subdivision 22-1-2(9), or afelony drug-related offense
onthelicensed premisesisprohibited from entering onto thelicensed premisesuntil thecharges

have been fully adjudicated. A violation of this section isa class 1 misdemeanor.
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